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EASTERN DIVISION
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SERVICES, INC.
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CONSOLIDATED MEDICAL
TRANSPORT, INC.

Defendant.
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MEMORANDUM OPINION ON DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

Debtor-Defendant Consolidated Medica Transport, Inc. ("Comed"), filed avoluntary Chapter 11
Bankruptcy Petitionon July 20, 2000. Prior to that filing, Comed provided emergency medica transport
servicesin Chicago and Northwest Indiana. On December 5, 2000, it sold substantialy dl of itsassetsat
auction within the bankruptcy case under 11 U.S.C. § 363. Plaintiff-Bennett Three Leasing, Inc. and its
nominee Daleyco, Inc. (collectively "Benneit") made the highest bid at auction, and anorder gpproving that
sale was entered December 12

Bennett filed the ingant Adversary proceeding onMay 15, 2001, charging Comed inCountsl, 1,
IV and V withbreaching agreementsrelated to that sdle. Comed's former President, John Daley Jr., was

a so charged with unjust enrichment (Count 1), but that charge was voluntarily dismissed on October 30,



2001. Defendant Comed moved to dismissCountsl, 11, and 1V of this case under Fed.R.Civ.P. 12(b)(6),
but that motion was denied pursuant to Memorandum Opinion and by separate order entered February
27,2002, Comed thenfiled its pending Motion for Summary Judgment asto dl countsarguing that Bennett
is precluded from pursuing this Adversary Complaint by res judicata and collaterd estoppel asserted to
result from the settlement of certain issuesin a separate suit filed againgt it by Bennett.

For reasons discussed below, Comed’ s Motion must be denied and the case will be set for tridl.

JURISDICTION

Breach of contract actions arigng out of a post-petition contract approved in bankruptcy are core

matters that can be heard and decided by a bankruptcy judge pursuant to 28 U.S.C. § 157(b)(2)(A). In

re Ben Cooper Inc., 896 F.2d 1394, 1400 (2nd Cir. 1990); In re Armold Print Works, Inc., 815 F.2d

165, 168 (1% Cir. 1987). Thus, corejurisdiction lies here over the present dispute under 28 U.S.C. 88
1334(a) and 157(b)(2)(A) and the danding referrd order under Didrict Court Internal Operating
Procedure 15(a). Venue lies here under 28 U.S.C. § 1409(a).
BACKGROUND
Loca Rule 402
Pursuant to Loca Rules 402 M and N, the parties have exchanged materids and briefs. Comed
filed its Memorandum of Law in support of the Motion dong with a Statement of Materia Facts under
Loca Bankr.R. 402 M. Plaintiff responded by filingits response to the Comed statement of facts and its
Memorandum of Law in opposition to the motion, as well as its own Statement of Additiona Facts to
oppose the Motion under Local Bankr.R. 402 N. Comed has not controverted those Additiona Facts,

and therefore under Local Rule 403 N(3)(b) they are deemed to be admitted.
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Undisputed Facts

The following undisputed facts were derived from the aforementioned submissons by the parties:

1 Bennett purchased substantidly dl of Comed's assets at auction on December 5, 2000.
The assetsweredivided intotwo "L ots." The parties executed separate purchase agreementsfor each Lot.
Comed's402 M at 1 4.

2. The Purchase Agreement astoL ot 1includedalig of executory contractsand leaseswhich
were to be assigned to Bennett. One of the contracts listed was a "month-to-month lease” for a dispatch
center located at 1234 Sibley Blvd., Dolton, Illinois. Comed's 402 M at 9 5; Bennett's 402 N(3)(b) at 1
2.

3. Bennett purchased Comed'srights under the " Emergency Ambulances Service Agreement
between the Town of Mungter, Indianaand Comed." Thisis the so-caled “Munster Contract.” Bennett's
402 N(3)(b) at 13.

4, Comed filed its own separate four-count lavsuit againgt Bennett on May 11, 2001, by
Adversary Complaint, No. 01 A 00440. Tha Adversary Complaint dleged that Bennett breached the
Purchase Agreements by failing to make payments owed to former Comed employees (Count 1), that it
alowed Comed's property to be damaged while in its care (Count 1), that Defendant owed rent for
occupancy of the premises a 1234 Shley Boulevard (Count 111), and that it failed to turn over certain
accounts receivables collected on behdf of Comed (Count 1V). Comed's 402 M &  8; Bennett's 402
N(3)(b) at T4.

5. Bennett filed this Adversary Complaint agains Comed afew days later onMay 15, 2001.

Count | aleges that Comed breached the Lot 2 Purchase Agreement relating to certain medicare accounts
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receivablesby causngMedicareto have a"dam" againg those accounts receivabl es, whichrendered them
uncollectible. Count 11 aleges breach of contract based on Bennett's purchase of a purported "month-to-
month leasg" on the dispatch center at 1234 Sibley Boulevard which had already expired, according to
Bennett. Bennett aso chargesin Count 111 that John Daey Jr. wasunjustly enriched asaresult of payments
made to obtain the purported "month-to-month lease." Count IV aleges breach of contract for failure to
turnover property that was purportedly assigned as part of the purchase of the Munster Contract, and
Count V pleads breach of contract based on Comed's aleged failure to credit certain 401(k) payments
withheld from the paychecks of former Comed employees. Bennett's 402 N(3)(b) at 5.

6. Bennett answered Comed's Complaint in Adversary No. 01 A 00440 onJune 11, 2001.
Bennett incorporated the dlegaions from its Complaint againg Comed in this case as an dfirmative
defense. Comed's 402 M a 19; Bennett's 402 N(3)(b) at 1 6.

7. Pursuant to a Limited Settlement Agreement betweenthe partiesin Case No. 01 A 00440,
the court approved a settlement of Count | of Comed's Complaint in that Adversary proceeding on
October 17, 2001. Comed's 402 M at  11. That settlement agreement contained the following provison:
"WHEREAS, the Debtor and the Purchaser have reached agreement as to the resolution of al of the
Assumed Lidhilities, but not Counts 1, 111, or IV of the Comed Adversary Proceeding or defensesthereto
or the Bennett Adversary Proceeding or defenses thereto.” Bennett agreed to pay $186, 062 to settle
Count | of Comed's Complaint in that case. Bennett's 402 N(3)(b) at 1 8.

8. Count | of the Comed suit in Adversary No. 01 A 00440 was dismissed with prejudice
pursuant to the foregoing settlement on October 30, 2001. The order dismissing that Count provided that

the Limited Settlement Agreement "in no way affects any additiona clams or defenses that the Debtor or
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Bennett Three, Daeyco or Superior have againg each other in this and/or any other litigation." Bennett's
402 N(3)(b) at 1 10.

0. On October 25, 2001, the parties settled Countsl|, 11, and 1V of Comed's Complaint in
Adversary No. 01 A 00440 with Bennett agreeing pursuant to an Offer of Judgment under Rule 7068
Fed.R.Bankr.P. [Rule 68 Fed.R.Civ.P.] to entry of judgment inthe amount of $45,305.63. The Offer of
Judgment was the result of joint drafting by the parties who exchanged three drafts of the Offer before
concluding an agreement on the final draft. Bennett's 402 N(3)(b) at 1 11.

10. Pursuant to the negotiated Offer of Judgment, the court entered a Find Judgment as to
Countsll, 111, and IV of Comed's Complaint inAdversary Case No. 01 A 00440 onNovember 4, 2001.
That Judgment provided that "the settlement of Count | shdl remain in full force and effect after the entry
of this Judgment Order." Bennett's 402 N(3)(b) at 1 12.

Standards for Summary Judgment

Movant on a motion for summary judgment must show that there are no genuine issues of fact
which need to be resolved at trid and that it is entitled to judgment as a matter of law. Fed.R.Bankr.P.
7056(c). This burden is met by identifying those portions of the “pleadings, depositions, answers to
interrogatories, and admissons on file, together with the affidavits if any” which show that no reasonable
fact finder could find for the non-moving party. 1d.; Buscagliav. United States, 25 F.3d 530, 534 (7" Cir.
1994) (a genuine issue existswhere reasonable jury could find for non-moving party). In deciding whether
thereisatriable digpute, the court must congtrue al reasonable inferencesthat can be drawvn fromthe facts

in favor of the non-moving party. Bartman v. AllisChamers Corp., 799 F.2d 311, 312 (7" Cir. 1986).




Comed's Res Judicata Argument

Judicid economy isthe bags of the doctrine of resjudicata. Durhanv. Neopalitan, 875 F.2d 91,

93-94 (7" Cir. 1989). Once a case has been litigated it cannot be re-litigated by the same parties.
Therefore, if the parties are the same, the issues are the same, and there has been a find adjudication of

the clam, the parties are precluded from further litigation in federd court. Golden v. Barenberg, 53 F.3d

866, 869 (7™" Cir. 1995). The doctrine of res judicata has a broader application than the related concept
of collaterd estoppel which bars re-litigation of issues dready decided in a previous lawsuit. Williams v.

Lehigh County Dept. of Corrections, et d., 19 F.Supp.2d 409, 411 (E.D. Pa. 1998). Under thedoctrine

of resjudicata, the partiesare not only precluded from raising issues that were previoudy raised, they are

precluded from litigating any matters that could have been raised in the prior suit. Crop-Maker ol

Services, Inc. v. Fairmount State Bank, 881 F.2d 436, 439 (7™ Cir. 1989) (citation omitted).

Thefirg dement of the clam preclusion test is satisfied here. The parties to the ingtant action are
the same as named parties in the other suit. The next step is to determine if the subject matter of daims
pleaded here are the same as those settled inthe other suit. Comed arguesthat the present Adversary arises
from the same transaction or occurrence as its prior suit and that Bennett is therefore precluded from
litigating this Adversary Complaint because it involves clams that were aready adjudicated or could have
been. Bennett responds that the various purchase agreements involved congtitute multiple contracts and
that the aleged breaches arigng fromthose contracts do not have the same factua underpinnings. Hence,
it arguesthereis no identity between the ingtant action and the other suit.

Determinations of whether factua groupings pleaded in suit arise from the same transaction are

generdly based on pragmatic considerations of whether the facts are rdlated in time, space, origin,
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moativation, or whether they formaconvenient trid unit. Restatement (Second) of Judgments 8 24(2) (1980
ManVol.). Bennett citesauthority in this Circuit which hasinterpreted this rule as requiring two clamsto
be based on the same, or nearly the same, factual dlegations before they are deemed to be a single

transaction for purposes of res judicata. See Colonid Penn Life Insurance Co. v. Hdlmark Insurance

Adminigrators, Inc., 31 F.3d 445 (7*" Cir. 1994); Herrmann v. Cencom Cable Assoc., Inc., 999 F.2d 223

(7™ Cir. 1993). Drawing upon those cases, Bennett argues that the instant case does not arise from the
same transaction as pleaded in the other case.

But here, unlikein Herrmann or Colonid Penn thereis considerable overlap between some of the

factud dlegationsin the two lawsuits.

For example, Count V of this Bennett Adversary dleges that Comed faled to make certain
payments to employees 401 (k) plans even though Bennett had made the payments to Comed on behaf
of thoseemployees. Count | of the Comed suit dleged that Bennett failed to pay the same employees, as
it was required to do under the Purchase Agreement. Obvioudy, both claims centered onwhether Bennett
made the requisite payments. Likewise, there is smilarity between the factud alegations in Count 11
(failure to pay rent for occupancy of dispatch center) of Comed’ sAdversary and Count 1V (breach of the
agreement for amonth to month lease on digpatch center) of Bennett's present case. The dlegation that
Bennett did not pay rent on the dispatch center sorings from then same core facts as those rdating to the
monthto month lease which Bennett saysiit paid for but did not receive. Infact, the only placewherethere
is clearly no overlgpis Count Il of the Comed Adversary (destruction of Comed' s property).

Bennett wishes to treat the contracts as divisble agreements from which multiple causes of action

have arisen. Under thisreasoning, aslong asthe factud alegations are not exactly the samein each cause
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of action, the transactions are not the same under the doctrine of res judicata. However, taken to its
extreme, thiswould return federd practice to old formulations of a transaction which were eschewed by
the adoption of new standards. See Restatement (Second) Judgments 8 24 reporter’ snotes(1980) (noting
the fird Restatement gpplied transactiona gpproach but required that evidence in a second action must

have been aile to sudan the firg action for there to be a Ingle transaction); Also See Durhan v.

Neopolitan, 875 F.2d 91, 94 (7" Cir. 1989) (most federa courts have adopted the broader preclusive
affect of the transactional approach as opposed to the proof or evidence approach).

However, having concluded that Comed cannot satisfy the third element of the test for clam
precluson, it need not be decided at this point whether damsinthis case arose fromthe same transaction.

Comed concedesthat the Limited Settlement Agreement, disposing of Count | of itssuit, preserved
the present Adversary. However, it contends that the Offer of Judgment was a find adjudication of not
only Counts I1, 111, and IV of its Complaint, but so extinguished dl litigation issues that had been
preserved by the Limited Settlement Agreement. But that assertionis contradicted by the expresslanguage
of the argued and negotiated Offer of Judgment that “the settlement of Count | shdl remaininful forceand
effect after the entry of this Judgment Order."” Therefore, the unambiguous language of the contract entered
into pursuant to the Offer of Judgment shows that Bennett preserved claims in this case that had been
preserved under the Limited Settlement Agreement. Indeed, that reservation was specificaly resffirmed
in the Offer of Judgment. Comed invites the court to turn away from the clear language of the agreement
betweenthe partiesand to engage inwhat it terms a“dicey” interpretation of the facts to concludethat the
Offer of Judgment extinguished the present suit, eventhough the agreement itsdlf plainly showsthat was not

the intent of the parties. Such an gpproach would turn the sandard for summary judgment upside down,
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snce the court mugt interpret the factsin the light most favorable to the non-movant, Bartman, 799 F.2d

at 312 (court must congtrue facts in light mogt favorable to non-moving party), and the motion cannot
prevail when that is done here.

Comed aso contends that the settlement agreement should be construed againgt Bennett because
it drafted the agreement. Buit this principle only apples where the contract is ambiguous. That is not the
case here. In fact, even if the contract were ambiguous, the result would be the same for Comed because
disputes involving the intent of the parties to a contract are ingppropriate matters for summary judgment.

Fitzammons v. Jersey State Bank, 528 F.2d 692, 694 (7" Cir. 1976). Further, the uncontroverted facts

show that the Offer of Judgment wasthe result of ajoint effort between counsdl for both sides. Therefore,
Comed's assertion of a legd principle dependent on the agreement being drafted only by Bennett is
unsupported. For the foregoing reasons, res judicata does not preclude Bennett from bringing the present
dam.

Collateral Estoppel

Issue preclusionor collaterd estoppel barsthe re-litigation of issuesthat have aready beenlitigated
betweenthe parties. Four conditions must be met to invoke the doctrine of collatera estoppel: (1) theissue
sought to be precluded is the same as that involved inaprior action; (2) the issue was actudly litigated; (3)
the determinationof the issue was essentid to the fina judgment; and (4) the party against whomestoppel

is invoked was represented in the prior action. Adair v. Sherman, 230 F.3d 890, 893 (7" Cir. 2000).

Becauseisaue preclusionis an afirmative defense, the party seeking to invoke the doctrine has the burden

of satisfying each of these dements. Id. at 894.
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Comed has not attempted to set forthany facts aufficent to satisfy the required e ementsto support
itscollatera estoppel defense. Instead, it has attempted to distinguishthe cases cited by Bennett whichhold
that consent judgments do not support the invocation of collaterd estoppel by arguing that the Offer of

Proof entered here was not aconsent judgment. See People Who Carev. Rockford Board of Ed., 68 F.3d

172,178 (7" Cir. 1995) ( issue preclusion does not apply to consent judgment because issues underlying

consent judgment were never ectudly litigated) ; La Preferida. Inc. v. CerveceriaModelo, SA. deC.V.,

914 F.2d 900, 906 (7" Cir. 1990) (same). Comed assertsthat the Offer of Judgment was afind judgment
on the merits pursuant to Fed.R.Civ.P. 68, not a consent judgment. A consent judgment is*a settlement
that becomes a court judgment when the judge sanctionsit.” Black’s Law Dictionary 846 (7" ed. 1999).
Itistrue that the Offer of Judgment when gpproved merged dl damsin that suit and definitively settled dl
issuesrelated thereto. However, the judgment entered merdly sanctioned the agreement negotiated by the
parties. In contrast, judgements entered on the merits are rulings entered by the court, based on evidence
and not requiring agreement of the parties. Thus, the assertionthat a Rule 68 judgment made upon an Offer
of Judgment isthe equivdent of atrid judgment is unfounded in law or logic. That iswhy such judgments

routingly contain disclamer statements. See The New Y ork Society of Certified Public Accountantsv. Eric

Louis Associates, Inc., 79 F.Supp.2d 331, 337 Fn.4 (S.D.N.Y. 1999). In sum, Comed has faled to

establish the e ements needed to invoke the defense of collatera estoppdl.
CONCLUSION
Comed isnot entitled to precludethe ingant Adversary under dam preclusionor issue preclusion.

It is clear from the record that the parties agreed to preserve the ingant suit whenthey agreed to settle the
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other auit, and Comed cannot now claim otherwise. For the reasons stated herein, Comed’' s motion for
summary judgment will be denied by separate order, and the case will be st for tridl.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 18" day of July 2002.
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